The aim of this article is twofold. First, it will seek to clarify the law in relation to the duty to co-operate for the protection of underwater cultural heritage under the 1982 United Nations Convention on the Law of the Sea, the 2001 United Nations Educational, Scientific and Cultural Organisation Convention on the Protection of the Underwater Cultural Heritage and the ad hoc agreements for the protection of underwater cultural heritage. Second, it will embark on an assessment of the main shortcomings of the current legal framework, namely the general and vague formulation of the duty to co-operate under the United Nations Convention on the Law of the Sea, the controversial character of the United Nations Convention on the Law of the Sea, and the scarcity of ad hoc underwater cultural heritage agreements. It will then suggest possible ways of improving the legal framework by concluding regional conventions and more ad hoc agreements, and negotiating a new universal convention employing other jurisdictional bases, such as nationality, port-state and territoriality.
Introduction
On 2 January 2009 the United Nations Educational, Scientific and Cultural Organisation Convention on the Protection of the Underwater Cultural Heritage (UNESCO Convention) entered into force, eight years after its adoption.
1 It is the first international convention dealing specifically with Underwater Cultural Heritage (UCH), since the 1985 Draft European Convention failed to be adopted. 2 The new UNESCO Convention puts great emphasis on international cooperation, to a much greater extent than the 1982 United Nations Convention on the Law of the Sea (UNCLOS).
3 It tries to create a framework for cooperation as envisaged by UNCLOS Article 303(1). 4 Article 303 of UNCLOS reads as follows:
1. States have the duty to protect objects of an archaeological and historical nature found at sea and shall cooperate for this purpose.
2. In order to control traffic in such objects, the coastal State may, in applying article 33, presume that their removal from the seabed in the zone referred to in that article without its approval would result in an infringement within its territory or territorial sea of the laws and regulations referred to in that article.
Furthermore, existing bilateral agreements dealing with UCH are based on and exemplify cooperation, provided for both under the UNCLOS and the UNESCO Convention.
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The aim of this article is twofold. First, it will seek to clarify what the law in relation to the duty to cooperate for the protection of UCH actually is. Second, it will embark on an assessment of the main shortcomings of the current legal framework, namely the general and vague formulation of the duty to cooperate under the UNCLOS; the controversial character of the UNESCO Convention; and the scarcity of ad hoc UCH Agreements. The article will conclude by suggesting possible ways of improving the legal framework, namely developing regional conventions; concluding more ad hoc agreements; and negotiating a new universal convention employing a range of jurisdictional bases, such as nationality, port-state and territoriality.
2 The duty to cooperate for the preservation of UCH: the current legal framework
The UNCLOS

The UNCLOS and UCH
The question of UCH was first raised at the international level during the long negotiations that resulted in the adoption of the UNCLOS. 6 However, UCH issues were not high on the agenda and did not receive much attention. tors observed`a lack of interest by many States, passionate commitment by some and outright antipathy by others.' 8 Consequently, it comes as no surprise that the UNCLOS contains only two provisions concerning the protection of the UCH: Articles 149 and 303. UNCLOS Article 149 specifically deals with UCH found in the Area: 9 All objects of an archaeological and historical nature found in the Area shall be preserved or disposed of for the benefit of mankind as a whole, particular regard being paid to the preferential rights of the State or country of origin, or the State of cultural origin, or the State of historical and archaeological origin.
In contrast, the scope of UNCLOS Article 303 is much broader. It is precisely in Article 303(1) where an expressis verbis recognition of an obligation of cooperation can be found. Looking at the travaux préparatoires of Article 303, the thorny questions were those about jurisdiction and the application of the law of salvage; cooperation issues were marginalised and received little or no attention. 10 Generally speaking, two main opposing approaches can be identified in relation to UCH. During the last sessions of negotiations of the UNCLOS in 1979 and in 1980, a group of states proposed to recognise sovereign rights of coastal states over archaeological objects situated on their continental shelf. 11 The US, UK and the Netherlands strongly opposed this, as they considered (and still consider) it as creeping jurisdiction' . 12 The origins of the present formulation of Article 303(1) and the explicit recognition of the duty to cooperate to protect UCH can be traced to a Greek proposal in 1980. This informal proposal, which represented a decisive compromise regarding jurisdiction, provided inter alia that`all states have the duty to protect in a spirit of cooperation, objects of archaeological or historical value, found in the marine environment.' 13 Later on, the rather metaphysical spirit of cooperation' was replaced by the more positivistic`duty to cooperate' in a`perfectly neutral' US sponsored draft article, which finally became Article 303(1) in its present wording. 14 2.1.2 The scope of the duty to cooperate under the UNCLOS Article 303(1) refers to objects of archaeological and historical nature found at sea without any further qualification. It is unclear, however, whether objects of archaeological and historical nature are to be read conjunctively, as in the Chinese, English and French texts, or disjunctively, as in the Arabic, Russian and Spanish texts, all being equally authentic. 15 Given the lack of consensus on what belongs to or constitutes UCH, public international offers no general definition. 16 Over time, however, the term heritage has prevailed over property because it connotes the duty to preserve and protect. 17 Any definition of UCH must address three main elements: time, archaeological and/or historical nature, and form of protection. First, in relation to time two main approaches have been identified. 18 One focusses on the age of archaeological or historical objects, only including artifacts that are more than one hun- 13 dred years old. 19 The other lays emphasis on cultural value regardless of age.
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The value-based approach is mainly predicated on the travaux préparatoires of the UNCLOS; 21 the age-based approach is supported by state practice in the form of treaties and domestic legislation. 22 The latter approach seems to be more consistent with the purpose of Article 303, which is the protection of UCH. Second, regarding the archaeological and/or historical nature of the object, some states advocate blanket protection, while others want to grant protection only to UCH of some significance. 23 Blanket protection, despite being financially burdensome, ensures better protection of UCH as quite often the determination of an objects' archaeological value is not apparent until its recovery and study. 24 Finally, regarding form, the wording of both Articles 303 and 149 of the UNCLOS seems to indicate that specific objects rather than sites are covered. Preparatory work of the UNCLOS indicates that UCH covers`all kinds of wrecks and related objects of archaeological and/or historical importance found at sea' .
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Article 303(1)'s scope of application ratione loci is not limited to any particular maritime zone. 26 The Article falls into Part XVI of the UNCLOS under the 19 Oxman, above n 16, 241; Arend, above n 11, 779-80. 20 28 On the contrary, it was fierce opposition to`creeping jurisdiction' (or`horror jurisdictionis') and the will to disassociate UCH protection from EEZ/continental shelf provisions that led to the inclusions of Article 303 under the`General Provisions' part. 
The content of the duty to cooperate under the UNCLOS
States have a positive legal obligation to cooperate over the protection of UCH under UNCLOS Article 303(1). According to the Vienna Convention on the Law of Treaties (VCLT),`a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose' . 30 The ordinary meaning of the language used in Article 303(1) (`shall co-operate') denotes that states have a legal obligation to cooperate for the protection of UCH. Consequently, given that the duty to cooperate under UNCLOS has some normative content: a State which persistently disregards any request by other States to negotiate on forms or ways of co-operation aiming at the protection of underwater cultural heritage could also be held responsible for an internationally wrongful act.
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While it is established that states have a duty to cooperate, the extent that they require to do so is not clear. understood as a duty to negotiate in good faith. 32 Thus the threshold in order to fulfil the obligation of cooperation is lower than in the context of living resources conservation, as in Bluefin Tuna, and protection of the marine environment, as in the MOX Plant and the Land Reclamation. 33 In these cases the duty to cooperate entails consultation and imposes stricter obligations to states. 34 Moreover, the duty to cooperate lacks the same normative meaning in all maritime zones, but is intrinsically linked with the jurisdictional rights of the states therein.
Coastal states can exercise both prescriptive and enforcement jurisdiction over their internal waters and their territorial sea. 35 The same is true for the archipelagic waters in the case of archipelagic states. 36 The seabed areas below territorial and internal waters also fall under coastal state's sovereignty and are not legally included in the continental shelf. 37 It follows that coastal states have jurisdiction to regulate UCH matters, yet at the same time states are obliged to cooperate under Article 303(1) with other states for the protection of UCH found in these zones. 38 While this obligation is vague and a rather limited one, given coastal states' sovereignty, there are cases where such cooperation is required. In other words, sovereignty and obligations of cooperation are not mutually exclusive. In the Lac Lanoux case, while France enjoyed full sovereignty over its land, it had also an obligation under customary law to take into account Spanish views; this obligation of cooperation, however, did not extend to co-decision.
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In the WTO context, the Panel and the Appellate Body criticised unilaterally adopted measures without demonstrating an effort to cooperate with affected states. 40 Although this was done on the basis of the WTO agreements and not According to the former interpretation, the analysis regarding the territorial sea applies mutatis mutandis to the contiguous zone. 45 However, according to the latter interpretation, obligations of cooperation between the coastal states and other states can only extend to the removal of the object(s). Again, given the stipulation in Article 303(1), cooperation does not equal to co-decision, and the coastal state is the ultimate judge of whether the object can be removed or not.
Under the UNCLOS, the recovery of historic wrecks in the EEZ does not fall within the rights of either the coastal state or other states. 46 This triggers UNCLOS Article 59, which determines that conflicts must be resolved on the basis of equity. However, equity is a nebulous concept that displays`a considerable and confusing degree of variety' . 47 Similarly, the coastal state enjoys certain rights over the continental shelf in relation to the exploration and exploitation of its natural mineral resources, but the preparatory work to the UNCLOS demonstrates that this does not include the protection of UCH. 48 In turn, as Article 303 (1) seas. 49 The freedom of the high seas covers archaeological research either as marine scientific research or in its own right, and UNCLOS Article 303(1) cannot limit this.
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While Article 303(1) also applies to the Area, Article 149 provides lex specialis in this regard. 51 Reading Article 149 in the light of Article 303(1), it could be deduced that all states-and particularly the states of origin, either cultural origin or historical and archaeological origin-shall cooperate for the protection and preservation of UCH. Preferential rights (in casu those established in Article 149) do not imply the`extinction of concurrent rights of other states' , which have to be determined through negotiations, and thus reinforce cooperation.
52 UNGA Resolutions also invite Member States engaged in seeking the recovery of cultural and artistic treasures from the seabed, in accordance with international law, to facilitate by mutually acceptable conditions the participation of States having a historical and cultural link with those treasures 53 while Boesten suggests that`it may be assumed that a claim from another State should be taken into account when deciding on preservation or disposal.' 54 In light of the above, it is fair to say that, although the UNCLOS didactically provides for a general duty to cooperate for the UCH protection, it is difficult to instantiate it, i.e. to translate it into more specific obligations and standards of state conduct.
The UNESCO Convention
The UNESCO Convention and UCH
Given the shortcomings of the UNCLOS, UCH was aptly described in 1996 as`the last major issue of a global nature that needs to be resolved in the LOS [law of the 49 (ii) vessels, aircraft, other vehicles or any part thereof, their cargo or other contents, together with their archaeological and natural context; and (iii) objects of prehistoric character.
(b) Pipelines and cables placed on the seabed shall not be considered as underwater cultural heritage.
(c) Installations other than pipelines and cables, placed on the seabed and still in use, shall not be considered as underwater cultural heritage.
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By setting the time limit to 100 years and adopting a blanket protection approach rejecting any criterion of significance, Article 1 of the UNESCO Convention is considered to reflect state practice and promote the protection of UCH. 63 Its scope of application includes not only objects, but also sites together with their archaeological and natural context and emphasis is laid on preservation in situ. 
The content of the duty to cooperate under the UNESCO Convention
The UNESCO Convention affirms in Article 7(1) a coastal state's sovereign and exclusive right to regulate UCH within their territorial sea, archipelagic and internal waters. 65 At the same time, according to Article 7(3),`in recognition of general practice among states' , coastal states should inform the flag state or other states with a verifiable link, especially a cultural, historical or archaeological link, of the discovery of identifiable state vessels and aircrafts. 66 However, the 62 UNESCO Convention Art 1(1). 63 O'Keefe, above n 56, 42; Dromgoole, above n 3, 63-4; Forrest, above n 16, 10; see also above at n 24. 64 68 Article 7 does not even contain an explicit reference to a duty to cooperate, but rather employs the phrase`with a view to co-operating on the best methods of protecting State vessels and aircrafts' . 69 Nonetheless, this reflects the duty to cooperate. 70 The UNESCO Convention, contrary to the UNCLOS, grants comprehensive legislative and enforcement jurisdiction to the coastal state in the contiguous zone, but it does not contain any obligation of cooperation.
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Where no contiguous zone is proclaimed, Articles 9 and 10 of the UNESCO Convention dealing with the EEZ and the continental shelf apply. Similarly, according to 1998 Draft UNESCO Convention Article 5(1), state parties shall require the notification of any UCH discovery in their EEZ/continental shelf. 74 Since such an extension of jurisdiction proved impossible, due to strong reactions by some states, a complex system of cooperation was instead created. 75 Cooperation is based on notification, consultation and provisional measures; however, in all cases it is unclear who is to cooperate with whom. 76 Any statè with a verifiable link, especially a cultural, historical or archaeological link' to the UCH can declare an interest and participate in the cooperative process. Heritage' (2001) 11 Italian YIL 9, 16-17; O'Keefe, above n 56, 88; Dromgoole, above n 3, 76; Rau, above n 3, 414. 76 Scovazzi, above n 75, 17. 77 UNESCO Convention Art 9(5). 78 Rau, above n 3, 415; O'Keefe, above n 56, 82.
While Article 9(1)(b)(i) utilises the nationality and flag state jurisdiction, Article 9(1)(b)(ii) is delphic. It is unclear whether the obligation is imposed pursuant to the personality and flag state jurisdiction principles or by the coastal state to foreign vessels, effectively constituting an expansion of the coastal state's jurisdiction over the EEZ/continental shelf. 79 Although last minute proposals by France, Russia, the UK and the USA explicitly excluding the latter interpretation were unsuccessful, the travaux préparatoires and the intention of the drafters support the former interpretation.
80 However, such interpretation seems to run contrary to the plain wording of the chapeau of Article 9(1)(b), given that a coastal state cannot operate in another state's EEZ or continental shelf; only a flag state can in these maritime zones.
UNESCO Convention Article 10 establishes a system of consultations. According to Article 10(3):
Where there is a discovery of underwater cultural heritage or it is intended that activity shall be directed at underwater cultural heritage in a State Party's exclusive economic zone or on its continental shelf, that State Party shall: other state parties via the UNESCO Director-General. 81 Finally, Article 10(4), which Scovazzi characterises as the`cornerstone' of the UNESCO Convention, provides that the`Coordinating State' can adopt provisional measures for the protection of UCH found in the EEZ/continental shelf and may request other states' assistance for doing so. 82 However, the coordinating state could impose provisional measures without cooperation through consultation, if necessary for the prevention of immediate danger and the protection of UCH. 83 Regarding UCH found in the Area, the UNESCO Convention contains similar provisions, for notification, consultation and adoption of provisional measures, which are found in Articles 11 and 12. Again, states with a`verifiable link' and a declared interest under Article 11(4) participate in the cooperation process. The main two differences are that the`co-ordinating state' is not the coastal state but rather one appointed after consultations by states having declared an interest under Article 11(4), while the International Seabed Authority (ISBA) is notified and participates in the consultations.
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The UNESCO Convention also contains more general and technical obligations that are not directly related to the LOS. Article 19 contains two main obligations: cooperation in the management of UCH and information sharing. 85 Article 21 also contains an obligation of cooperation in training in underwater archaeology and technology transfer, which was absent in the ILA Draft, while Rule 8 of the Annex to the UNESCO Convention provides for international cooperation in the exchange of the archaeologists and other relevant professionals. 86 However, without further guidance it is difficult to identify the normative implications of the duty to cooperate and more specifically how a state can be in breach thereof.
Ad hoc agreements
Apart from the UNESCO Convention, which sought to holistically address the issue of UCH protection, states have also concluded ad hoc agreements. Ad hoc agreements deal with specific UCH sites or objects. They can be classified in two categories: agreements that they cover UCH situated in the territorial sea of a state party, and agreements that deal with UCH found in areas where state parties do not enjoy sovereignty. The latter poses greater problems and raises more questions relating to the LOS framework.
Agreements covering UCH under sovereignty of state parties
A prominent example of ad hoc cooperation is the Agreement between Australia and the Netherlands concerning UCH remains of ships belonging to the Dutch East India Company, which was incorporated into Australian legislation. 87 However, it is unclear whether it applies only to the territorial sea in conformity with the UNCLOS, or to the EEZ/continental shelf as well, like relevant domestic legislation. 88 The treaty provides for the recognition of mutual interest and the creation of a joint committee trusted with the protection and management of the shipwrecks. 89 The wreck of HMS Birkenhead off the coast of Cape Town, is covered by an agreement between South Africa and the UK providing for a cooperative framework for salvage operations and distribution of finds, based on equality, cooperation and consultations. 90 The wreck of the Confederate CSS Alabama sunk in the English Channel was also subject to an agreement between France and the USA. 91 Cooperation was materialised by the establishment of a joint scientific committee responsible for the wreck. 92 A system of prior notification and consultation is created in lieu of unilateral actions. 93 Another example of bilateral cooperation is the treaty between France and the USA concerning the wreck of La belle, a French ship of Louis XIV sunk off the coast of Texas. 94 Galenskaya also mentions an agreement between the UK, France and Egypt over Napoleonic Wars shipwrecks in Aboukir Bay, according to which all the treasures lifted from the seabed would be transferred to the ownership of Egypt, but other finds would be divided between the two states. 95 Agreements can also cover historic wrecks not yet discovered, such as the Canada-UK agreement on HMS Erebus and HMS Terror. 96 Finally, two more agreements must be mentioned: the HMS Spartan Agreement relating to a WW2 cruiser, and the MS Estonia agreement, dealing with the liners' wreck. 97 Although both were concluded shortly after the ships were sunk and they were considered maritime graves rather than UCH sites, they reinforce an international trend for cooperation in shipwrecks' protection.
Agreements covering UCH beyond state-parties' sovereignty
The most famous example of ad hoc cooperation is the Titanic Agreement, which exemplifies cooperation envisaged in UNCLOS Article 303(1) and the UNESCO Convention. 98 The treaty was negotiated between Canada, France, the UK and the USA, but signed and ratified so far only by the UK and the USA. Emerging partly as a response to private salvage operations, which generated a rich litigation history before US courts, the agreement specifically addresses the RMS Titanic wreck. 99 Under Article 5 of the Agreement, state parties are obliged to exchange information, cooperate and consult each other before adopting any measure for the protection of the wreck based on the nationality, territoriality and flag state jurisdiction.
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It should be also noted that UCH provisions can be included in bilateral agreements that do not deal exclusively with UCH. The Torres Strait Treaty stipulates in Article 9(2) that: if a wreck of historical or special significance to a Party is located or found in an area between the two countries under the jurisdiction of the other Party, the Parties shall consult with a view to reaching agreement on the action, if any, to be taken with respect to that wreck.
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The duty to cooperate, as defined in the Torres Strait Treaty is not limited to the territorial sea but rather covers the continental shelf as Australia asserts jurisdiction over UCH in the continental shelf.
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Finally, the relatively limited state practice, especially beyond the territorial sea, renders any discussion about formation of customary law rather premature.
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3 The duty to cooperate for the protection of UCH: problems and prospects
Current problems
Three major problems in relation to the duty to cooperate for the protection of UCH de lege lata will be identified: the inconclusive formulation of the duty to cooperate under the UNCLOS; the controversial character of the UNESCO Convention, which hinders its wide acceptance/ratification; and the scarcity of existing ad hoc agreements.
The UNCLOS: a general and inconclusive framework
The explicit recognition of a legal duty to cooperate for the protection of the UCH in the`constitution of the oceans' , ratified by 164 States and the EU, 101 Treaty between Australia and the Independent State of Papua New Guinea concerning sovereignty and maritime boundaries in the area between the two countries, including the area known as Torres Strait, and related matters, 18 December 1978, 18 ILM 291, Art 9(2). 102 HSA ss 4A, 5, 6, 7, 17. 103 Boesten, above n 28, 59-60. carries significant symbolic value. 104 However, in practical terms, although the protection of UCH is arguably one of the objectives of the LOS, UNCLOS Article 303 seems to undermine this objective. 105 Laconically put, the provision`does not say very much' . 106 It is not clear at all what this duty to cooperate means and what obligations, if any, it entails for states. 107 Due to its very vague wording, it has been suggested that it lacks`any significant normative content' . 108 It is indicative of the incompleteness of the UNCLOS provisions that, upon ratification of the UNCLOS, the Netherlands declared that`there may be a need to further develop, in international cooperation, the international law on the protection of the underwater cultural heritage' . 109 Things are even more complicated, as states with a link to particular UCH are not easily identifiable. Therefore, it is not even clear which states are going to cooperate.
In particular, there is a widespread consensus that there is a legal vacuum concerning UCH situated in the EEZ/continental shelf under the UNCLOS. 110 This legal vacuum is further exacerbated by the fact that analogies from other cooperative regimes and mechanisms within the EEZ cannot be drawn, in contrast with the territorial sea. 111 The differentia specifica is that in other fields, such as environmental protection or conservation of living resources, coastal states' jurisdiction exists in the first place within the EEZ, which is not the case with UCH. 112 The same applies in relation to the continental shelf.
Likewise, the ambiguity of Article 149, the failure to designate a specific regulatory authority, the absence of state practice and the fact that most archaeological and historical objects are not found in the Area but in other maritime zones, render the duty to cooperate in the Area rather impractical. 
The UNESCO Convention: a controversial regime
Turning to the UNESCO Convention, the major issue is the controversy over its compatibility with the UNCLOS. UNCLOS Article 303(4) allows for the conclusion of specialised treaties. 114 However, UNCLOS Article 311 which governs the latter's relation to other international agreements, limits states parties' capacity to conclude agreements modifying or suspending the operation of the UNCLOS by laying down strict conditions. The most important requirements are that the new agreement must not be incompatible with the effective execution of the object and purpose of UNCLOS and it must not affect the enjoyment by other state parties of their rights or the performance of their obligations under the UNC-LOS. 115 These limitations do not apply to the UNESCO Convention by virtue of UNCLOS Article 311(5) which`does not affect international agreements expressly permitted or preserved by other Articles of this Convention' .
Nevertheless, questions about the compatibility of the UNESCO Convention with the UNCLOS are pivotal for two reasons. First, the UNESCO Convention twice`declares its loyalty' to the UNCLOS:
Nothing in this Convention shall prejudice the rights, jurisdiction and duties of States under international law, including the United Nations Convention on the Law of the Sea. This Convention shall be interpreted and applied in the context of and in a manner consistent with international law, including the United Nations Convention on the Law of the Sea. 117 Second, despite the lip service paid to the UNCLOS, the controversy created undermines the UNESCO Convention's raison d'être. Although one of the primary objectives of the UNESCO Convention was to create a legal framework of cooperation by fleshing out UNCLOS Article 303(1), this effort has not been crowned with success. The international community has not wholeheartedly endorsed the new convention. It is highly indicative of its tepidness that the convention was adopted by vote (87 in favour, 4 against, and 15 abstentions) 118 and not by consensus, by now the standard way of adopting treaties. 119 Furthermore, the UNESCO Convention has been ratified by only 42 states, including two land-locked states. 120 Likewise, the UN General Assembly in its annual resolution concerning Oceans and the LOS simply refers to the UNESCO Convention, while in some resolutions it is not even mentioned. 121 What lies at the heart of the controversy is the way that the duty to cooperate is fleshed out by the UNESCO Convention in Articles 9 and 10 regarding the EEZ and the continental shelf. 122 This was the most controversial issue during the negotiations of the UNESCO Convention and Articles 9 and 10 have been subjected to severe criticism. 123 The`constructive ambiguity' of Article 9, albeit a necessary compromise, seems to depart from the UNCLOS. 124 This could prevent states from ratifying the Convention and undermines its effectiveness. 125 For some states, like Norway and Russia, the coordination regime was excessive, jeopardising the freedom of the high seas, while for others, like Greece, it was inadequate, falling short of the desired expansion of coastal state jurisdiction. 126 The UNESCO attempt at finding a middle ground failed to satisfy either group of states. Russia also maintained during the negotiations that cooperation in EEZ/continental shelf was not fully compatible with UNCLOS Article 303(1). Moreover, UCH found in the Area are to be reported to the ISBA although the latter lacks the competence to regulate or even to supervise UCH found in the Area. 127 As a result, obligations of cooperation contained in the UNESCO Convention which lie arguably outside the jurisdictional framework of the UNCLOS are opposable only vis-à-vis the 45 states parties to the UNESCO Convention. Thus, not only is the UNESCO Convention binding upon relatively few states, but it also seems unlikely that its provisions concerning cooperation could acquire customary status in the near future, bearing in mind states' views.
Beyond the controversy and its normative implications, there are other practical drawbacks of the UNESCO Convention. The consultation mechanism based on cooperation is accused of being not only`bureaucratic and potentially time consuming' but also ineffective, as states often have conflicting views. 128 Requiring all states with a verifiable link to cooperate in all UCH cases could be arduous. If all states had the opportunity to participate, the cooperative mechanism would become even more cumbersome.
The ad hoc agreements: a shattered web
Both the UNCLOS and the UNESCO Convention encourage the conclusion of ad hoc agreements. 130 The latter requires these agreements to be in full conformity with its provisions, but agreements concluded before the adoption of the UNESCO Convention are unaffected. 131 As far as their relationship to the former is concerned, ad hoc agreements can be also considered as agreements expressly permitted UNCLOS Article 303(4) and therefore exempted from the strict requirements of compatibility with the UNCLOS imposed by UNCLOS Article 311.
The ad hoc agreements are important, but they concentrate on specific sites, such as the Titanic Agreement, or groups of sites, such as the Old Dutch Shipwrecks Agreement. Since they are scarce, they cannot provide a comprehensive solution to the problem of UCH protection. What is more, as they are not opposable to third parties, they can be useful for shipwrecks situated in the territorial sea, internal or archipelagic waters of a coastal state, but they are not relevant for wrecks situated in the contiguous zone, the EEZ and the continental shelf, as coastal states' rights over UCH in these maritime zones are contested. For these reasons they constitute a shattered web of obligations of cooperation.
To sum up, the key problems of the current legal framework of the duty to cooperate are: (a) the UNCLOS provisions are general, programmatic and do not impose concrete obligations of cooperation; (b) the UNESCO Convention is only ratified by 41 states and it is not opposable to third states, while very important states for UCH are not parties; and (c) ad hoc agreements, while useful, are scarce and do not regulate UCH holistically.
Possible solutions
While there is no easy solution to complicated and endemic problems, I would like to suggest three possible initiatives that could flesh out of the duty to cooperate more effectively and thus contribute to the UCH protection. The first is the creation of regional agreements; the second is a new convention; and the third is the proliferation of ad hoc agreements. These agreements woud be based on port states jurisdiction, nationality and flag state jurisdiction and territoriality jurisdiction respectively. jurisdiction, nationality and flag state jurisdiction. 138 However, other more controversial provisions of the UNESCO Convention prevent ratification and render ineffective the uncontroversial provisions. If a regional agreement focused on port state jurisdiction, it would more easily be accepted. In other words, a different way of cooperation, moving beyond the`creeping jurisdiction' controversy (i.e. whether or not the coastal state should play a role in UCH protection in the EEZ and the continental shelf) could be more effective.
A new convention
A new agreement could provide for inspection for illicit trafficking in underwater antiquities in zones beyond coastal states jurisdiction based on the flag state jurisdiction. Fleshing out the duty to cooperate in such a way would be clearly infra legem and thus more easily and widely accepted by states, as it would appease fears of creeping jurisdiction. This approach is not unprecedented in the LOS context; it already happens with regard to drug trafficking.Similar to matters relating to UCH, the UNCLOS only provides an obligation of cooperation to tackle drug trafficking. 139 However, as the consent of the flag state is necessary, states have concluded multilateral, regional and bilateral (often called`ship-rider') agreements, which make provision for the boarding of ships suspected to be involved in drug trafficking, in order not to be obliged to seek ad hoc expression of consent on behalf of the flag state. 140 The same rationale lies behind bilateral agreements concluded pursuant to the Proliferation Security Initiative (PSI) and Article 8bis of the 2005 Protocol to the Convention for the Suppression of 1988 Unlawful Acts of Violence Against the Safety of Maritime Navigation. 141 However, it should be emphasised that negotiation of and reaching agreement on a new convention could prove particularity difficult. While a new specialised convention could address some of the problematic and thorny questions concerning UCH, it is debatable whether this would constitute a realistic option.
More ad hoc agreements
The proliferation of ad hoc agreements is another way of strengthening cooperation for the UCH protection, with the caveat that they should not move outside the established legal framework and should not advance claims that could be regarded as`creeping jurisdiction' . Thus, they could contribute more broadly to the protection of the most significant sites and, if generalised, could possibly lead to the creation of customary rules in the long run.
The Old Dutch Shipwrecks Agreement was mentioned during the UNESCO negotiations and was recommended as a basis for other agreements. 142 Finally, negotiations for the conclusion of new agreements are ongoing, like those between Australia and Turkey concerning the wreck of the WW1 Australian submarine AE2 in Gallipoli or between Australia and the UK concerning old British shipwrecks. 143 It should be noted that neither regional nor bilateral agreements are a panacea. They will not lead overnight to the creation of comprehensive and generally accepted legal framework, since cooperation obligations contained therein will bind only state parties. Furthermore, their application could be done under different standards, as there are no generally accepted international standards, apart from those contained in the Annex of the UNESCO Convention which bind only state parties.
Conclusions
The above analysis has showed that the legal framework of cooperation in UCH matters is incomplete, mainly because (1) the relevant UNCLOS provisions are highly abstract; (2) the substantially more specific provisions of the UNESCO Convention are controversial and do not bind but a few states; and (3) ad hoc agreements are relatively few. Since a global, wholehearted endorsement of the UNESCO Convention remains merely a remote possibility-the reasons that originally prevented it are still present-this article made other proposals to flesh out the duty to cooperate imposed by the UNCLOS. Those include but are not limited to regional conventions and possibly a new convention avoiding controversies à la UNESCO Convention, making use of flag and port state jurisdiction as well as the proliferation of bilateral agreements.
A final point must be emphasised. The above suggestions try to move beyond some controversies that have plagued UCH discourse for a long time. However, these proposals are not necessarily antithetical and ipso facto antagonistic to the UNESCO Convention. At the end of the day, states are the ultimate rule-makers in public international law and history shows that what is currently controversial can be acceptable after some time. As the ancient Greek dramatist Menander eloquently put it`time grows a scrupulous judge' .
